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JUDGMENT 

Prosecution Case 

1. Prosecution case as reveal from Ext-3 ejahar is that on 26-05-02 one 

Md. Nizamuddin Sk lodged written ejahar before O/C Bagribari PS inter alia 

citing that on 25-05-02 at about 09.15 pm accused Amir Uddin with intention to 

kill his son Chand Mamud armed with sharp cutting weapon such as kris, 

rebuked him coming in front of Chand Mamud’s house and when his son Chand 

Mamud came out from his house and restrained accused Amir Uddin to rebuked 

him, accused Amiruddin attacked his son with kris and gave one blow of kris on 

the head of the Chand Mamud and another blow on the back of Chand Mamud 

and it is the accused Anarul Sk. who supplied arms to accused Amir Uddin.  

Investigation 

2. Officer-in-charge of Bagribari PS on receiving the ejahar from the 

informant Md. Nizamuddin Sk registered a police case vide Bagribari PS case 

no.  81/2002 under section 341/326/307/506/34 I.P.C. and then O/C Bagribari 

PS Fazlur Rahman Khan himself to charge to conduct the investigation of the 

case. During investigation IO visited the place of occurrence, recorded the 

statement of the witnesses, drawn sketch map, seized weapons of offence kris, 

collected the medical report of injured and after completion of investigation IO 

submitted charge sheet against the accused person named herein above u/s 

341/326/307/506/34 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Learned SDJM (M) Bilasipara, took 

cognizance and after furnishing necessary copies to accused person committed 

the case before the Learned. Sessions Judge, Dhubri for trial and Ld. Sessions 

Judge, Dhubri made over the case to the court of Ld. Asst. Sessions Judge, 

Dhubri for trial.  

Charge 

4. Ld. Asst. Sessions Judge, Dhubri after hearing learned counsel for both 

sides and perusal of material on record framed charge u/s 341/307 IPC against 

the accused Amir Hussain and when charges  are read over and explained to 

the accused person, he pleaded not guilty and claimed to be tried. After 

framing of charge, Learned Session Judge, Dhubri made over the case to this 
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court for trial.  On 21-02-18 after hearing ld. counsel for both sides and after 

going through medical report and evidence on record in chief and from cross 

prima facie material u/s 326 IPC transpire. Accordingly added charge u/s 326 

IPC with section 341/307 IPC framed , read over and explained to the accused 

to which accused pleaded not guilty and claimed to be tried  Ld. defence 

counsel  Mr. G. A. Ahmed submitted, defence cross examined the witnesses on 

the  charges of section 326 IPC. Finally Ld. Sessions Judge, Dhubri made over 

the case to this court for trial. Hence, the case is for trial before this court.  

Trial 

5. In order to prove the prosecution charges against the present accused 

person, prosecution adduce evidence of all together 7 number of witnesses and 

exhibited 5 nos. of documents. PW-1 Chand Mamud, PW-2 Momrez Ali 

Talukdar, PW-3 Abu Samad Sk, PW-4 Monowar Ali @ Monor Ali, PW-5 

Nijamuddin SK, PW-6 Fazlur Rahman ( I.O) and PW-7 Dr. Subrata Mitra ( M.O) 

. Ext-1 Seizure list, Ext-2 GD entry no. 825 dated 25-05-02, Ext-3 Ejahar, Ext-4 

Sketch Map and Ext-5 Charge sheet. After closure of the prosecution evidence, 

statement of the accused person recorded u/s 313 Cr.P.C. Accused plea is total 

denial, however declined to adduced evidence in support of the plea of denial.  

 

6.                       POINTS FOR DETERMINATION:- 

i) Whether accused on 25-05-02 at about 09.15, at Rajapara Pt II under 

Bagribari PS, wrongfully restrained Chand Mamud on the way? 

ii) Whether accused on 25-05-02 at about 09.15, at Rajapara Pt II under 

Bagribari PS, voluntarily caused grievous hurt to Chand Mamud with sharp 

weapons which is an instrument for shooting or stabbing etc.? 

iii) Whether accused on 25-05-02 at about 09.15, at Rajapara Pt II under 

Bagribari PS, did an act of causing grievous hurt by sharp weapons to Chan 

Mamud with such intention or knowledge and under circumstances that by 

that act accused had caused the death of Chand Mamud? 

 

ARGUMENT 

7. It has been argued by the Ld. Addl. P.P that informant and injured of 

the case supported the prosecution case and their piece of evidence is 

consistent with the medical report and testimony of injured is corroborated by 

informant and other PWs and there comes nothing to disregard their testimony 
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on record beyond all reasonable doubt and prosecution establish the 

prosecution charges against the accused beyond all reasonable doubt.  

8. It has been argued by ld. defence counsel that PW-5 Nizamuddin 

informant of the case has not supported the statement made by him in the 

ejahar and there appears contradiction in his statement made in the ejahar and 

before the court. He further submitted in the ejahar he stated accused came in 

front of  his house armed with weapon and rebuked his son and when his son 

Chand Mamud came out from his house and asked accused to restrain rebuking 

him, accused attacked him and other accused named in the ejahar supplied 

him weapon but he totally resile from his this statement and before the court 

he did not stated that accused rebuked him or Anarul Sk was present, Anarul 

supplied weapon to accused as such when the case is based on Ext-3 ejahar it 

is the duty of the prosecution to substantiate the same and statement of the 

informant clearly pointed informant did not supported his statement made in 

the ejahar and there is major contradiction appeared  and therefore his 

evidence is not reliable. He further submitted that when PW-5 was not present 

at the place of occurrence, witnessing incident by PW-5 is totally concocted 

made over story. PW-1, the injured of this case is smuggler and he is engaged 

in illegal timber business and cross of PW-1 also reveal that he has no license 

to carried timber business. Learned counsel further submitted that as injured is 

illegal timber business, his rival perhaps attacked him and it was not the 

accused and the story narrated by him is not at all believable and reliable. 

Cross examination of the PW-1 pointed there was no light and if person 

attacked from back side and said person run out immediately as evident from 

the cross examination of PW-1, it is quite impossible to identify the assailant. 

PW-2 made improvement while adducing his evidence and before the police he 

did not made statement that he has snatched the sword from accused and said 

seized sword belong to accused and I.O of the case, PW-6 confirm the 

contradiction. Learned defence counsel further submitted that the seized sword 

does not contain blood stain and it was not sent by the I.O to the FSL to 

establish the fact that accused carry the seized sword and used in committing 

offence. He further submitted that medical and ocular evidence not matched 

with each other and medical evidence does not pointed it is dangerous and 

therefore prosecution failed to establish the case against the accused and 

accused entitle acquittal. 

PROSECUTION EVIDENCE 
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9. PW-1 Chand Mamud is injured of the case. He deposed about 6-7 years 

ago at night at about 09.00- 09.30 pm, while he was coming home from bazar, 

on the way accused suddenly appeared and hit him on his head and hand with 

talwar. He made hue and cry and hearing the same his father and other people 

also come at the place of occurrence and by that time accused fled away from 

the place of occurrence. He deposed he was taken to the Bagribari PS on cycle 

and from there he was sent to Bagribari hospital. He deposed he had got 

severe nerve and other problems due to the said injury and in connection with 

said incident his father lodged ejahar. In cross he stated house of accused is 

situated after 3-4 houses from his house. He stated he was coming alone at the 

place of occurrence and other persons also go by said route. He stated accused 

suddenly hit him and fled away and there was none at the time of incident. 

Prior to the occurrence he did not talk with accused and it was dark night on 

the day of incident. He stated the place of occurrence is in between his house 

and house of accused after 2 houses of accused house. He stated he was 

escorted by his father and another on cycle to the police station and the cycle 

belong to Hazrat Ali. He denied he did not state before police about injury on 

his hand; he do illegal timber business and as such in forest someone had 

assaulted him.     

10. PW-2 Momrez Ali Talukdar deposed on the date of incident at about 

08.00-09.00 pm he saw accused Amir Ali going in front of his road with a sword 

in his hand. He restrained accused from proceeding and seized the sword from 

his hand and on the next day he handed over the sword to police. He deposed 

police came to his house for an inquiry and he gave sword to the police. Ext-1 

is the seizure list and Ext-1(1) is his signature on the seizure list. In cross he 

stated he cannot say where the Ext-1 is prepared. He does not know who were 

the other seizure witnesses of the seizure list. He denied when he handed over 

the sword to the police, he did not tell the police that the sword belongs to 

accused Amir Uddin; he did not seize the sword from accused Amir Uddin.  

11. PW-3 Abu Samad Sk. deposed he heard that accused Amiruddin had 

assaulted Chand Mamud, son of the informant and accused had hit the victim 

by sword. He deposed police had seized the sword vide Ext-1 and he put his 

signature on Ext-1. He deposed police asked him about the incident and he had 

shown the house of witness Momrez Ali Talukdar to the police. In cross he 

stated he cannot say the length and breadth of the sword. He did not see the 

sword when the sword was seized.  
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12. PW-4 Monowar Ali @ Monor Ali deposed he heard that accused Amir 

assaulted Chand Mamud and victim got injury on his head. In cross he stated 

he does not remember who had informed him about the incident.  

13. PW-5 Nijamuddin Sk. is informant of the case. He deposed incident took 

place at about 8/10 years back and on that day at about 09.30 pm, accused 

Amir Hussain assaulted his son Chand Mamud. He was present at the place of 

occurrence and he saw the incident. Thereafter he lodged ejahar and police 

arrested the accused and took him with them. He further deposed police seized 

the weapons used in the incident. In cross he stated on the day of incident 

victim was not in the house and was in the market. Hearing hue and cry he 

went to the place of occurrence and before his arrival at place of occurrence, 

many villagers were present. He stated he does not know who wrote ejahar 

and ejahar was written in the police station. He denied no incident took place 

as alleged in the ejahar; there was quarrel between him and the father of 

accused; he did not see the incident.  

14. PW-6 Retired Inspector Fazlur Rahman is the I.O of the case. He 

deposed on 25-05-2002, he was posted at Bagribari PS as O/C. At that time 

Bagribari PS was under Dhubri District. On that day one injured Chan Mamud 

@Boro Geda, S/o. Nizamuddin Sk. came to Police station in injured condition 

with blood stain on his body and verbally informed accused Amir Uddin, S/o. 

Late Gofur assaulted him by a kris (sharp weapon) and caused grievous hurt on 

his head. Accordingly General Diary entry was done vide G.D. Entry No. 825 

dated 25-05-2002 and injured was sent to Bagribari hospital for treatment and 

issued police requisition. On the next day 26-05-2002, one Nizamuddin lodged 

written ejahar at the police station. Accordingly one Police Case vide Bagribari 

PS Case 81/2002 u/s 341/326/307/506/34 I.P.C. registered and he took up the 

charge of the investigation of the case. During investigation he had recorded 

statement of the informant Nizamuddin, visited place of occurrence, inspected 

the place of occurrence as shown by informant and drawn sketch map,  

recorded statement of the witnesses, seized  weapon of offence kris as 

produced by Momrez Ali Talukdar the eye witness of the case who had snatch 

away the weapon of offence from the hand of accused in presence of witness. 

On 27-05-2002 local people noticed accused Amiruddin @Amir Hussain and 

apprehended him and handover to the police station and produce him before 

the Magistrate after finding material against him. Thereafter he had collected 

the medical report of injured and after completion of investigation he had 
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submitted charge sheet against accused Amir Uddin @Amir Hussain, Anarul Sk 

@ Anowar Hussain u/s 341/326/307/506/34 I.P.C. showing accused Anarul Sk 

@ Anowar Hussain in the absconder column of the charge sheet. He further 

deposed M.Ext-1 is the Sword (kris/Tarowal) seized by him vide Ext-1 seizure 

list. In cross he stated on 25-05-2002 injured came to Bagribari PS and told 

incident and at that time injured was not accompanied by any other person. He 

stated he had received the ejahar at 03:00 pm and informant not stated delay 

in lodging ejahar. He stated the Mark D in the sketch map shown house of 

Abdul Gofur and said Abdul Gofur is the father of accused Amir Hussain. He 

stated witness Chand Mamud did not state before police that occurrence was 

took place when he was coming from Bazar and he sustained injury on his 

hand. He stated witness Momrez Ali Talukdar did not state before police that 

the Sword belongs to accused Amir Uddin @Amir Hussain. He stated in Ext.1 

he had mentioned that he had seized the sword on being produced by witness 

Momrez Ali Talukdar but he has not mentioned where from Momrez Ali 

Talukdar got the Sword and from whose possession he got it. He stated he did 

not send M. Ext.1 to F.S.L. for finger print examination.  

15. PW-7 Dr. Subrata Mitra is M.O. He deposed on 25-05-2002 he had 

medically examined Md. Chand Mohammad S/o. Md. Nijamuddin Sk  on being 

brought to the hospital by AHG Mahendra Nath Prodhani under reference 

Bagribari PS GD entry no. 825 dated 25-05-02 and on examination found 

Injuries- i. One sharp cut injury scalp (bone deep) 2½ inch x 3 inch long; ii. 

Profuse bleeding of outer procure bleeding; iii chips of outer table of skull bone 

was cut - Injuries stitched with proper hemostasis; iv. No history of 

unconsciousness or vomiting; v. Multiple bruises all over back; vi. Superficial 

abrasion over both forearms. According to his opinion injuries are grievous 

(scalp injury) in nature recent in origin and is caused by sharp weapon. In 

cross he stated apart from the scalp injuries, injured sustained other injuries 

on his body and he had mentioned the same in medical report. He stated a 

person may get other injuries when the said injured sustained scalp injury. The 

other injuries may be sustained by the injured by falling on ground when he 

was hit on his scalp. He stated the age of the injury mentioned in the medical 

report are related with all the injuries sustained by the injured.  It has been 

stated by M.O that scalp injury is dangerous to the injured.  

DISCUSSION, DECISION & REASON THERE OF:- 
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16. Prosecution allegation against the accused is that accused on 25-05-02 

at about 09.15, at Rajapara Pt II under Bagribari PS wrongfully restrained 

Chand Mamud on his way to home and voluntarily caused grievous hurt to 

Chand Mamud with sharp weapon kris and he caused grievous injury to Chand 

Mamud with intention and knowledge that by said injury Chand Mamud might 

die. Therefore, prosecution has to prove that accused voluntarily caused 

grievous injury on the person of Chand Mamud by means of sharp cutting 

weapon and to prove the charge u/s 307 I.P.C, prosecution must show and 

established that the act attempted should be of such a nature that if not 

prevented on intercepted, it would lead to the death of the victim. That is to 

say that prosecution must prove the ingredients of section 307 I.P.C:- i) the act 

attempted should be of such a nature if not prevented or intercepted, it would 

lead to the death of the victim; ii) The intention or mensrea to kill is need to be 

proved clearly without doubt; iii) the intention and the knowledge of the result 

of the act being done is the main thing that is needed to be proved to bring the 

charge of section 307 I.P.C against the accused person beyond all reasonable 

doubt.  

17. Now to arrive at the just decision of case let me scrutinized evidence on 

record.   

18. In the case in hand, MO is examined as PW-7. As per evidence of MO 

PW-7 Dr. Subrata Mitra, on 25-05-2002 PW-7 examined Md. Chand Mohammad 

S/o. Md. Nijamuddin Sk under reference Bagribari GD entry no. 825 dated 25-

05-02 and on examination found-  Injuries- i. One sharp cut injury scalp 

(bone deep) 2½ inch x 3 inch long; ii. Profuse bleeding of outer procure 

bleeding; iii chips of outer table of skull bone was cut - Injuries stitched with 

proper hemostasis; iv. No history of unconsciousness or vomiting; v. Multiple 

bruises all over back; vi. Superficial abrasion over both forearms. According to 

opinion of PW-7 injuries are grievous (scalp injury) in nature recent in origin 

and is caused by sharp weapon. Injury sustained by the Chand Mamud on his 

scalp is dangerous to the injured. Medical report revealed Chand Mahammad 

(Mamud) S/O Nijamuddin Sk. sustained grievous injury on his scalp and said 

injury is caused by sharp cutting weapon and is dangerous to life of the 

injured. PW-1 injured stated he sustained injury on head. Medical report 

pointed skull bone was cut and this injury is grievous and dangerous. PW-1 

further stated he sustained injury on his hand. As per injury report PW-1 

sustained superficial abrasion over both forearm. Generally people means hand 
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the fore arms too and ocular injury and medical report on the injury is same 

and consistent. Now point to find out whether accused caused the aforesaid 

injury to PW-1 after restraining him. 

19. Prosecution case is based on Ext-3 and prosecution treated Ext-3 as first 

information report. Let me find out whether Ext-3 can be treated as FIR u/s 

154 Cr.P.C. 

20. PW-6 is the IO of the case. His evidence is that on 25-05-02 he was 

working as officer in charge of Bagribari PS (at that time Bagribari PS was 

under Dhubri District). He deposed on 25-02-02 injured Chand Mohammad 

appeared at Bagribari PS in injured condition with blood stain on his body and 

told him that Amiruddin S/O Late Gofur assaulted him by a kris and caused 

grievous hurt on his head and he entered this report in the general diary kept 

in the Bagribari PS vide Bagribari GD entry no. 825 dated 25-05-02 and sent 

injured to Bagribari hospital for treatment and on 26-05-02 Nizamuddin 

submitted written ejahar before police station.  

21. In Ext-2 extract copy of GDE copy of Bagribari PS, it has been noted in 

reference to Bagribari PS GDE no. 825 dated 25-05-02, on 25-05-02 one Chand 

Mamud S/O Nizam Uddin in injured condition arrived at police station and he 

verbally informed his co-villager Amir Hussain S/O Abdul Gafur had assaulted 

him on his head by sharp cutting weapon and grievously injured him at about 

9.10 PM. Thereafter by issuing medical requisition they sent injured Chand 

Mamud to Bagribari State Dispensary for treatment with the help of escort 

party HG Mahendra Nath Prodhani and Abdul Mannaf and doctor examined 

Chand Mamud at 10.30 pm on 25-05-02. O/C Bagribari PS, the IO of the case 

ought to have registered this as first information because injured appeared 

before him and disclosed the incident but he simply noted in the general diary 

book kept in the police station and did not comply with the statutory provision 

of law as incorporated in section 154 Cr.P.C.  

22. In Ext-3, it is stated by informant Nizamuddin that on 25-05-02 at about 

09.15 pm accused Amir Uddin with intention to kill his son Chand Mamud 

armed with sharp cutting weapon such as kris, coming in front of Chand 

Mamud’s house rebuked using slang words and when informant’s son Chand 

Mamud came out from his house and restrained accused Amir Uddin to rebuke, 

accused Amiruddin attacked informant’s  son Chand Mamud with kris and gave 

one blow of kris on the head of the Chand Mamud and another blow on the 
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back of Chand Mamud and another accused Anarul Sk. supplied arms to 

accused Amir Uddin. 

23. Section 154 of Cr.P.C says-  

“154. Information in cognizable cases. 

(1) Every information relating to the commission of a cognizable 

offence, if given orally to an officer in charge of a police station, shall be 

reduced to writing by him or under his direction, and be read Over to 

the informant; and every such information, whether given in writing or 

reduced to writing as aforesaid, shall be signed by the person giving it, 

and the substance thereof shall be entered in a book to be kept by such 

officer in such form as the State Government may prescribe in this 

behalf. 

(2) A copy of the information as recorded under sub- section (1) shall 

be given forthwith, free of cost, to the informant. 

(3) Any person aggrieved by a refusal on the part of an officer in charge 

of a police station to record the information referred to in subsection (1) 

may send the substance of such information, in writing and by post, to 

the Superintendent of Police concerned who, if satisfied that such 

information discloses the commission of a cognizable offence, shall 

either investigate the case himself or direct an investigation to be made 

by any police officer subordinate to him, in the manner provided by this 

Code, and such officer shall have all the powers of an officer in charge 

of the police station in relation to that offence. 

24. Plain reading of the statutory provision of law enumerated in section 

154 Cr.P.C make it crystal clear that when a person made any complain orally 

of cognizable offence, it is the duty of the officer in charge of the police station 

to reduce the same in writing and register a case and return one copy to the 

informant after entering the same in the GD entry register. In this case injured 

on the date of incident reached police station, narrated the incident to PW-6 

and PW-6 being O/C of Bagribari PS his duty was to written the same but he 

did not do the same and though entered in the General diary but did not took 

statement of PW-1 and did not registered a case as per statutory provision and 

only entered in general diary kept in the police station. Therefore, when injured 

reached police station made verbal statement before the O/C Bagribari PS 

about commission of cognizable offence and when O/C Bagribari PS reduced 

the said verbal information into writing as per the Ext-2 GD entry dated 25-05-
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02, the Ext-2 is the first information report as per section 154 Cr.P.C. and Ext-3 

at best can be treated as statement of the informant u/s 161 Cr.P.C and Ext-3 

is hit by section 162 Cr.P.C.  

25. PW-1 is the injured. He deposed on the date of incident he first went to 

police station accompanying his father Nizamuddin and police sent him to 

hospital for treatment. His evidence pointed he had reached Bagribari PS which 

is about 1 km distance from his house riding on bicycle. PW-5 Nizamuddin 

stated ejahar was written at police station on next day. Pw-1 is the injured and 

he deposed he was escorted to police station by his father (Pw-5) and another 

on cycle. That means on the date of incident, PW-5 was present at police 

station when injured disclosed incident to police but on the date of incident he 

did not lodged written ejahar before the police and again came to police station 

and lodged ejahar writing the same at the police station by one person. The 

conduct of the informant does not show any cogent reason for delay in filing 

Ext-3 and in view of the fact of presence of Ext-2 in this case that was made by 

the injured, the Ext-2 is the first information of this case as per provision of 

section 154 Cr.P.C and under the facts and circumstances appearing in the case 

in hand.  

26. PW-5 in Ext-3 made statement that accused Amiruddin with intention to 

kill his son Chand Mamud rebuked coming in front of Chand Mamud’s house 

armed with weapon at 9.15 PM and when his son Chand Mamud came out from 

his house, restrained accused Amir Uddin from rebuking, accused Amiruddin 

attacked his son with kris and gave one blow of kris on the head of the Chand 

Mamud and another blow on the back of Chand Mamud. It is further stated 

Anarul supplied arms to accused Amiruddin. Here ingredients of section 341 of 

IPC of restraining informant from proceeding towards his destiny is not coming 

out.  

27. PW-5 at the time of adducing evidence before the court stated he 

witnessed the incident and on the day of incident accused Amiruddin assaulted 

his son Chand Mamud at about 09.30 pm. In his chief he did not disclose what 

weapon used by accused to assault his son though he claimed he is the eye 

witness of the case. Cross examination of PW-5 pointed he came to place of 

occurrence hearing hue and cry and by the time he reached place of 

occurrence other villagers were present. That means he did not witness the 

incident as claimed in his chief and his cross examination contradict his in chief 
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on the point of witnessing incident and his testimonies is inconsistent with his 

statement made in Ext-3. 

28. PW-5 did not whisper that PW-2 hand over kris to police and said kris 

was used by accused to assault PW-1 Chand Mamud. PW-5 is totally silent on 

this fact of seizure of any arms by PW-2 from the possession of the accused 

person. The testimony of PW-5 is self-contradictory on the point of witnessing 

incident and his cross revealed he is not the eye witness to the incident and 

therefore his statement is not consistent, cogent, and trustworthy and 

therefore, same does not derive confidence of the court and is not acted upon.  

29. PW-6 IO of the case stated he had seized kris (crease) from PW-2 

Momrez Ali Talukdar and Momrez Ali Talukdar is the eye witness of the case. 

Now let see the testimony of PW-2 Momrez Ali Talukdar and PW-1 injured of 

the case to come to judicious finding was Momrez Ali Talukdar was eye witness 

to the case as stated by IO of the case. 

30. PW-2 Momrez Ali Talukdar stated on the date of incident at about 8/9 

pm, he saw accused Amir Ali going in front of his road with a sword in his hand 

and he restrained accused from proceeding and seized sword from his hand 

and next day handed over to police. Minute reading of the testimony of the 

PW-2 gave result that he nowhere stated he is the eye witness of the incident. 

His evidence does not pointed that he saw accused assaulting PW-1 Chand 

Mamud. He deposed he restrained accused when he was going with a sword. 

His evidence does not bring on record that sword was covered with blood stain. 

Ext-2 seizure list does not shown blood stain (clot) dry or fresh present in the 

sword. It is claimed by PW-6 that accused Amiruddin assaulted PW-1 Chand 

Mamud with the seized sword to injure PW-1 and when PW-1 sustained incise 

scalp injury and his cloth is covered with blood there must be blood present on 

the sword but this is not the case of the prosecution. Testimony of PW-2 does 

not pointed he witnessed accused assaulting PW-1 with the seized sword. The 

testimony of PW-2 rather pointed he snatched the seized sword before PW-1 

was attacked and if this so then who was said culprit. PW-1, injured deposed 

accused attacked him with kris not sword. Be what may be Sword and kris are 

sharp cutting weapon. But fact remain is that it is not the testimonies of the 

PW-2 that he had seize the seized sword from accused after the incident and 

he is not the eye witness of the incident and sword does not have blood stain. 

31. PW-1 is the injured of the case. His evidence is that while he was 

coming home from market, suddenly accused appeared and hit him on his head 
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and hand with talwar (sword). He made hullah, his father came and many 

other villagers also came. This first line of his statement pointed he did not 

supported the statement made in Ext-3 that accused was rebuking him, he 

comes out , asked accused not to do the same and accused hit him. His 

evidence is that incident was took place all of sudden when he was coming 

from the market. It further revealed from the testimony of the PW-1 that he 

was attacked all of sudden and he was not prevented, restrained from moving. 

He was attacked while he was on moving position.   

32. Cross examination of PW-1 pointed night was dark, accused suddenly 

hit him and run away and none was present on road at that time. If this piece 

of testimony of PW-1 is taken into account then it goes to nullify the testimony 

of PW-2 that he saw accused coming with a sword and he restrained and 

snatched the same from him. Thus snatching of any weapon of offence from 

the hand of accused by PW-2 and seized weapon is the weapon of offence of 

this case and accused used seized sword to attack PW-1 does not comes out 

against the accused beyond all reasonable doubt.  

33. Again coming to cross examination of PW-1, it is evident that incident 

night was dark, none was present on road at the time of incident. His 

statement is that accused suddenly came and attacked on him with talwar on 

his head and hand. When none was present at the time of incident, PW-2 was 

eye witness according to PW-6, the IO of the case does not stand. Evidence of 

PW-1 does not pointed that accused hit him from his front. He deposed night 

was dark, he was coming alone and after hitting him on head and hand, 

immediately run out. Thus, under such situation he clearly identify the accused 

is not acceptable. His statement pointed before attack, he did not exchange 

words with accused. When night was dark and attacker all of sudden came and 

gave blow on head and hand and run immediately before other arrived at place 

of occurrence and none have seen accused running out from the place of 

occurrence and under such a situation when incident was took place all of 

sudden and assailant run away from the spot quickly after attacking, PW-1 

could able to clearly identify the accused as offender on a dark night does not 

inspire confidence.  

34. According to PW-1 place of occurrence is in between his house and 

accused house. He specifically stated after two house from his house, accused 

house present. Ext 4 is site map of the place of occurrence and  Mark ‘D’ of 

Ext-4 shown the place of occurrence and this is the house of the father of 
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accused. But PW-1 in his evidence did not state this is the place of occurrence. 

PW-6 drawn site map of the place of occurrence as shown by PW-5, 

Nizamuddin. PW-5 was not present at the place of occurrence when incident of 

attack on PW-1 was took place. PW-1 did not disclosed exactly at which place 

he was attacked.   

35. PW-2 stated he snatched sword from accused at about 08.00 to 09.00 

pm. PW-1 before court stated incident was took place at about 09.00 – 09.30 

pm, before the police on the date of incident he stated time of incident 9.10 

Pm.  PW-5 deposed incident was took place at 09.30 pm. In Ext-3 PW-5 stated 

time of incident at about 09.15 pm, accused scolded his son coming in front of 

his son’s house and when his son Chand Mamud came out from the house and 

asked accused to stop rebuking him, accused assaulted his son and Anarul 

provided weapon. If Ext-3 is considered, then incident of attack on PW-1 was 

took place after 09.00 pm not at 9 Pm. If PW-2 statement is taken up then he 

snatched sword in between 08.00 to 09.00 pm and on this count also it is not 

the accused Amiruddin attacked PW-1. If statement of PW-1 is taken out with 

statement of PW-2, then also it is coming out PW-2 snatched sword from 

accused before 9 p.m. and there is no possibility of accused attacking PW-1 at 

09.00 – 09.30 pm by the seized sword because by this time PW-2 snatched 

away the sword from accused. Thus, the evidence on record when read as a 

whole, gives contradictory answer and that makes statement of PWs unreliable 

and not acceptable beyond all reasonable doubt.  

36. It is the cardinal principle of criminal jurisprudence that prosecution 

must establish its charge against the accused on its own foot not on the defect 

cross examination and defence plea of the accused. Here in the case in hand 

prosecution took plea that seized sword was used by accused to attack PW-1 to 

commit the offence but if testimonies of PW-2 is considered, than it is comes 

out, PW-2 seized sword before the incident. PW-2’s evidence does not pointed 

he again witness accused coming out from his house with another weapon. It is 

also not the testimony of PW-2 that he witness the incident of attack on PW-1 

by accused either with the seized sword or by any either weapon. There is no 

eye witness to the incident. Claim of PW-5 that he witness the incident has 

been shaken by defence during his cross examination and therefore his 

evidence is not believable and acceptable beyond reasonable doubt. Injured 

evidence revealed assailant hit and run and night was dark and injured before 

attack did not see accused on road and did not exchange ay words. Thus 
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identification is also caste doubt. Therefore, it is not establish beyond all 

reasonable doubt that it was accused who caused grievous injury on the person 

of injured by injuring him with a sharp cutting weapon and he attacked the 

injured with intention to cause his death. 

37. In view of my aforesaid discussion, I have come to my judicious finding 

that prosecution failed to establish the prosecution charge of section u/s 

341/326/307 of I.P.C against the present accused person Amir Hussain @ Amir 

Uddin beyond all reasonable doubt and he is entitle benefit of doubt. 

Accordingly accused Amir Hussain @ Amir Uddin is acquitted from the charge 

of section 341/326/307 of I.P.C and is set at liberty. 

38. Seized materials be destroyed in due course of time in accordance with 

law. 

39. Bail bond of accused person will remain stands for next six (6) months 

u/s 437(A) Cr.P.C. 

40. Send back the GR case record to the learned committal Court with a 

copy of the judgment.  

41. Given under hand and seal of this Court on this 02nd day of April, 2019 

at Bilasipara, Dist- Dhubri.  

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Chand Mamud,  

PW-2 Momrez Ali Talukdar,  

PW-3 Abu Samad Sk,  

PW-4 Monowar Ali @ Monor Ali,  

PW-5 Nijamuddin SK,  

PW-6 Fazlur Rahman ( I.O) and  

PW-7 Dr. Subrata Mitra ( M.O) .  

 

PROSECUTION EXHIBIT:- 

Ext-1 Seizure list,  

Ext-2 GD entry no. 825 dated 25-05-02,  

Ext-3 Ejahar,  

Ext-4 Sketch Map and  

Ext-5 Charge sheet 

 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


